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Equal Pay for Work of Equal Value in New Zealand:

A History of the 1960 and 1972 Equal Pay Acts
Elizabeth Orr

Recommendations arising from the

arguments that follow:

1. That the Equal Pay Act 1972 be retained and updated so that its procedures are consistent with the Employent Relations Act 2000.

2. That such amendments be made as part of the action arising from the Report of the 2003 Taskforce on Pay and Employment Equity, not the Employment Relations Reform Law Bill.

3. That if the above recommendations are not acceptable the 1960 and 1972 acts be retained in their existing form.

ILO Convention 100 and Article 11 of CEDAW

Before examining the two equal pay acts it is necessary to look briefly at ILO Convention 100, the Equal Remuneration Convention of 1951, and Article 11 of CEDAW, the United Nations International Convention on the Elimination of All Forms of Discrimination Against Women. The first three articles of Convention 100 are the relevant ones.

The first article provides definitions of “remuneration” and of “equal pay for work of equal value”. The second article requires member states to promote, and in so far as is consistent with their methods of determining rates of remuneration, to “ensure the application to all workers of the principle of equal remuneration to men and women workers for work of equal value.” The means for applying the principle are also spelt out. They are: 
(a) National laws or regulations 
(b) Legally established or recognised machinery for wage determination 
(c) Collective agreements between employers and workers 
(d) A combination of these various means. 
Article 3 then addresses the question of the appraisal of jobs.“Measures shall be taken to promote the appraisal of the work to be performed”, and, as in the preceding article, there is a choice in the methods to be followed.The method of appraisal “may be decided upon by the authorities responsible for the rates of remuneration, or where such rates are determined by collective agreements, by the parties thereto.” There is provision for differential rates not based on sex.

Some twenty years later when the United Nations drew up the Convention on the Elimination of All Forms of Discrimination against Women Article 11, which deals with women’s employment, again incorporated an equal value formula.

Article 11, Section 1 (d) requires “States Parties to take all appropriate measures to ensure … the right to equal remuneration, including benefits, and to equal treatment in respect of work of equal value, as well as equality of treatment in the evaluation of the quality of work.” In the history which follows I use the requirements of the first three articles of Convention 100 as a touchstone for determining the nature of the two acts. 

Comment on ILO Convention 100

Firstly there is the obvious but all important point that the Convention allows the equal value principle to be implemented through a number of different approaches, including different types of equal pay act. One reason for this flexibility is that states are required to ensure the application of the principle of equal remuneration to men and women workers for work of equal value only “in so far as is consistent with their methods of determining rates of remuneration.”

The disappearance of national and regional awards under current industrial legislation means that to-day the scope of any New Zealand equal value legislation is significantly more limited than it could have been in the 1970s. (See Article 2(2)).

Secondly a comment on the evaluation or ‘appraisal’ of the work of women and men is called for. It would seem logical that pay rates based on equal value would necessitate a process of work evaluation,1 but one can understand that the politics of the tripartite ILO, with its membership of government, employer and worker representatives, could lead to the wording of Article 3, which includes the possibility of arriving at equal pay rates through negotiation between employer and employee representatives rather than a formal system of job evaluation. This was the approach adopted in this country in both 1960 and 1972.

The fact that CEDAW specifically requires “equality of treatment in the evaluation of the quality of work’ suggests that problems with regard to the appraisal of work may have emerged in the 20 year period between the drafting of the two conventions.

The Government Service Equal Pay Act 1960

There are three sources of evidence for the view that the 1960 Act was consistent with Convention 100 requirements. 

1. The Hansard record of the Second Reading of the 1960 Bill

2. The Report of the Dalglish Committee for the Implementation of Equal Pay 1960

3. Personal testimonies.

The Second Reading Debate on the Government Service Equal Pay Bill 

It is clear from the Hansard record that Sir Walter Nash and his Minister of Labour, the Hon. W.A. Fox, believed they were passing an equal value act consistent with Convention 100.

Nash, who moved that the Bill be read a second time, made the most significant statements about the nature of the legislation. Firstly, Nash in effect stated that the principle on which the Bill was based was that of Convention 100. He said: “We are moving towards equal pay for equal work under equal conditions. That principle has now been ratified by 34 countries of the International Labour Organisation, associated with its convention on equal pay.”2

I have already noted that the central principle of Convention 100 is equal pay for work of equal value. It is the only principle mentioned. Nash’s statement has to mean that the New Zealand Government was adopting that principle, although he, unlike Fox, never used the phrase. Nash then made it clear that the act would apply to all women working in the New Zealand public sector(see Article 2 of the Convention) and that “This has made it necessary not only to consider females doing the same work as males, but also to revalue the work performed either exclusively or principally by women.”3 Apart from this reference to the evaluation of so-called women’s work Nash referred on no less than four occasions to his belief in paying women “according to the value of the work they do.”4

The Dalglish Report

The Government Service Equal Pay Act consists of three relatively brief clauses. It is not possible to understand its nature without studying the Report of the Equal Pay Implementation Committee, the Dalglish Report. From the report we learn that:

1 Equal pay was to be achieved in the public sector through a combination of means, as envisaged by Article 2 of the Convention, that is:

(a) through negotiations between employer and worker representatives;

(b) through legislation; and 

(c) through follow-up action by the legally established machinery for public sector wage determination.

2 Although the Act was passed in the final few days of the 1960 session the Order of Reference leaves no doubt that Nash/the Labour Cabinet had decided by October 1959 on an unprecedented approach to equal pay, that is on a programme which included the evaluation of “work which is done peculiarly by women”.5

3 The committee did not find this an easy task, because ‘there are … no male counterparts with whom a direct comparison can be made, and we devoted a great deal  of attention to the problem of devising scales which eliminate sex differentiation and at the same time reflect the value of this work in comparison with that done by other state employees.”6

4 In at least one case, that of shorthand typists who were awarded a top rate two pounds below that of skilled tradesmen, the committee arrived at a salary recommendation through comparing the work of an exclusively female occupation with that of one or possibly more than one exclusively male occupation.7

5 The Committee,which included no representatives from the health sector, experienced grave difficulties over placing a value on the work of nurses. They refused to shift female nursing salaries to those of the few males in the profession(a decision worth exploring on another occasion) using instead comparisons with a number of other so-called female professions.8 It seems likely that Clause 3(b) of the 1960 Act, which allows for comparisons between two female occupations where a suitable comparison with a male occupation cannot be identified, reflects the committee’s difficulties over setting nursing salaries.

6 Not all the employee members of the committee wholeheartedly supported equal pay. The recommendation that shorthand typist salaries be related to those of skilled tradesmen was opposed by the representative of the Post Office Union, who told the committee that this decision would upset tradesmen.9

7 In keeping with Article 3(3) of Convention 100 the committee took two factors into account in arriving at the value of the work of men and women workers: the nature of the work and the respective conditions of employment of men and women workers. A large proportion of the report is devoted to an analysis of conditions of employment other than salaries, and recommendations for removing differences in conditions based on sex such as those in the Government Superannuation Scheme.

8 Although Nash stated in the Second Reading debate that the equal pay principle would apply to all women in the public sector, the Labour Government’s commitment to this approach (which no other Commonwealth country had followed)10 can only be appreciated from a study of the Dalglish Report. Apart from the committee’s own evaluation of so-called women’s occupations it provided through the Second Schedule of its report for salaries in all other sectors of the state services to be reviewed. It also recommended the setting up of a subcommittee consisting of Judge Dalglish, Mr. A. G. Rodda of the PSC and Mr. J. Turnbull of the PSA to deal with “any omissions, or any obscurities or matters appearing to require adjustment which arise out of this report.” 11

Personal Testimonies

To the extent that I have been able to identify individuals with a personal knowledge of the events surrounding the 1960 Act they confirm the story as I have presented it in this paper.

I first spoke to Mr N. S.Woods, an employer member of the Dalglish Committee, about the 1960 Act in 1986 . It was then I learnt ofWood’s appointment, at his first ILO Conference , to the ILO working party on the employmentof women just as Convention 100 was being drafted.. He served on the working party for several years, becoming thoroughly familiar with Convention 100 and moves to introduce equal pay in other Commonwealth countries and in the USA. It is clear from the membership of the Dalglish Committee that Woods was present as the official expert on equal pay.

Woods insisted at our first meeting that the 1960 Act was equal pay for work of equal value legislation.However     he based his claim not on the evaluation of work in socalled women’s occupations, but on the formula used by Nash in his Second Reading speech, that is equal pay for equal work under equal conditions. The value of men’s and women’s work, said Woods, had to reflect the conditions under which men and women worked, not just the work itself. To illustrate his point he explained that female toll operators in the Post Office were not paid as much as men unless they agreed to work after 10 p.m. In a conversation in 2003 Woods confirmed that the Government had followed the recommendations of the Dalglish report in the implementation of equal pay.

Margaret Long, one of the women most closely associated with the campaign leading up to the Government Service Equal Pay Act, also understood at the time that the Act was based on the equal value principle.

The Genesis of the Equal Pay Act 1972:

When the 1960 Act was passed there was a general assumption that there would be a flow-on effect into women’s wages in the private sector. 12 In fact the flow-on was minimal. 13 For some years nothing further appeared to happen to advance equal pay for New Zealand women.

Relevant changes were nevertheless happening. The critical one,which I believe convinced the Labour Department of the desirability of further equal pay legislation, was the upsurge in married women’s labour force participation of the nineteen sixties. The increase in 1965 was particularly marked, and the official labour force survey revealing this increase coincided with efforts by women’s organisations to persuade Government to set up machinery to advise it on women’s employment. The result was the creation late in 1966 of the National Advisory Council on the Employment of Women, of which I was a foundation member and later chairperson. The scene was set for the next step towards equal pay.

The event which triggered official action was the 1969 ruling of the Commonwealth Arbitration Commission that equal pay be extended to certain categories of private sector workers in Australia. The judgement included nine basic principles, most of which were “concerned to ensure that a detailed comparison of work was made before equality of pay was established”. The ninth principle provided that equal pay would not apply “where the work in question is essentially or usually performed by females, but is work upon which male employees may also be employed.”14 Australia is an example of the introduction

of equal pay through a wage determining authority.

Earlier in the decade the New Zealand Arbitration Court had firmly refused to countenance such action.

The Contribution of the National Advisory Council on the Employment of Women

At its September 1969 quarterly meeting NACEW passed the following resolution:

That this Council affirms its support for the principle of equal remuneration for men and women workers for

work of equal value as laid down in Convention 100, and recommends that the Minister move towards the acceptance

of this principle as Government policy.15 

I have always seen this resolution as probably the first of the series of official events which led up to the 1972 Act,  but I was uncertain as to its importance. Only when I recently read Megan Cook’s Masters thesis “Gender and Paid Work 1950-1972”,16 did I learn that in August 1969 Cabinet had considered a departmental paper on the Australian situation but had “decided to defer further discussion until the Advisory Council’s proposals were ready”.17 With the paper was a memorandum from the Hon. Tom Shand, Minister of Labour, giving qualified support to equal pay legislation.18

Cook’s thesis shows Shand, his successor as Minister of Labour the Hon. Jack Marshall, the Labour Department and NACEW all working together between 1969 and 1972 for strong equal pay legislation. I and the other members of NACEW were appreciative of the support given our position by the Department’s representative on Council, Mr. A.R. Perry19, but we were totally unaware of the extent of official support for equal pay legislation. We were delighted but slightly surprised when the Commission of Inquiry began work in 1971 with terms of reference which the Council had drafted.

The Report of the Commission of Inquiry 1971

From the Commission’s Report we learn that:

1 The Commission’s Order of Reference instructed it to report upon “A suitable formula to be adopted in giving effect to the principle of equal pay, having regard inter alia to the provisions of ILO Convention 100; and the most desirable means of giving effect to the principle20 
2 The definition of equal pay recommended by the Commission and used in the Act is very close to that for equal pay for work of equal value in Article 1 of the Convention.21

3 The means recommended for achieving the equal pay principle were, in accordance with Article 2.2.(d) of the Convention, to include legislation, collective agreements between employers and workers and a monitoring role for the employment court of the day.22  

 4 The Commission devoted considerable time and thought to determining what measures should be taken to promote the appraisal of men’s and women’s work, as required by Artcle 3 of the Convention. In particular they investigated whether “there was some kind of technique which would provide a universal method of job evaluation”.23

5 They concluded that they should “avoid any attempt to lay down for universal application some sophisticated scheme or system of job evaluation as a pre-requisite to or associated with the introduction of equal pay. Some scheme agreed between the parties may be appropriate in a particular industry or enterprise , but we believe that satisfactory work classification can be successfully negotiated by the parties to awards or industrial agreements through a realistic appraisal of jobs by commonsense people who have detailed knowledge of the industry concerned.”24

6 Finally the Commission refused to accept the proposal of the NZ Employers’ Federation and the NZ Manufacturers’ Federation that New Zealand should follow the Australian Arbitration Commission’s 1969 ruling, which had denied equal pay to women in female dominated occupations.25 In keeping with Convention 100 all private sector New Zealand women workers were to be eligible for equal pay.

The overall thrust of the Commission’s report, in which most of the central recommendations reflect one of the first three articles of Convention 100, leave no doubt that the Commission saw themselves as recommending legislation based on the Convention, that is an equal pay for work of equal value act. This view is confirmed by Dame Miriam Dell, a member of the Commission of Inquiry, who has said, “The members of the Commission considered in 1971 that their recommendations were in accordance with

Convention 100”.26

In due course all but one of the Commision’s key recommendations were embodied in the Equal Pay Act 1972 without significant change. The remaining recommendation, which concerned the criteria for determining equal pay(see Section 3(1)(a) and 3(1)(b)), was adopted, but with some variations.

The Second Reading Debate

The speech with which Mr. David Thomson, Minister of Labour, introduced the Second Reading of the 1972 Bill was very different in tone from Nash’s, but in one respect the speeches were identical. Both men claimed that they were offering New Zealand women workers a much better deal than in many other countries, and one that was unusual in that it addressed the situation of women in predominantly or exclusively female occupations.Here are Thomson’s opening words: 
This Bill, which gives effect to the recommendations of the Commission of Inquiry into Equal Pay, in almost every respect more clearly eliminates discrimination in the rates of remuneration of males and females than generally applies in many countries. First, the Bill applies to all work performed by women, including work in the female-intensive industries where very few males are engaged. Secondly the Bill applies to all actual rates of remuneration, however fixed.27

It should be noted that Thomson claims his Government is providing equal pay for women in female intensive industries and actual rates contrary to the representations of “some organisations”.28 He also comments on the changes in the criteria for determining equal pay which I have just mentioned, claiming that they are in essence consistent with the Commission’s recommendations.  Again I quote his comments in full.

The criteria in the Bill for the application of equal pay now generally require female employees to be doing work which calls for the same or substantially similar degrees of skill, effort and responsiblity under the same or substantially similar conditions. I am satisfied that the words “the same or substantially similar” generally give effect to the recommendations of the commission, which proposed “the same or broadly similar”, and will be less difficult to interpret than the words “identical or substantially identical” used in the Bill when it was introduced.29

Cook’s account of events leading up to the Bill show the Hon. R.D.Muldoon to have been opposed to equal pay, but during the debate he had this to say, “... every member on this side of the House supports the Bill and supports the principle of equal pay for women. That is why the Bill is here. It is also here because of the undertakings given throughout this year by the Prime Minister ...”30 The Prime Minister in question was the Hon. Jack Marshall, one of the Ministers of Labour mentioned earlier in the story of this Act.

The above statements complete the case for the proposition that Parliament intended to enact equal pay for work of equal value legislation in 1972. I next examine whether the Act was regarded as equal value legislation by some of the groups involved in implementing the Act, and was implemented as such.

A Second Equal Pay for Work of Equal Value Act

I submit that it is clear from the preceding sections that the 1972 Act conforms with the requirements of the first three articles of Convention 100, but since a quite different view has prevailed in official circles for upwards of twenty years I now explore evidence for the view that the Act was implemented as equal pay for work of equal value legislation. There are two relevant sources:

• The articles and guidelines on equal pay which appeared in ‘The Employer’ during the 1970s; and 

• The findings of the 1978-9 Equal Pay Review Committee.

The NZ Employers Federation’s View: Evidence from The Employer

One contemporary view on the nature of the 1972 legislation, and one which suggests strongly that it was an equal value act rather than one which simply shifted women on to men’s scales in ‘mixed’ occupations, is provided by The Employer. Throughout the seventies articles and guidelines on implementing equal pay appeared in or with The Employer, the NZ Employers’ Federation’s members’  bulletin at the time. This material is a unique source of contemporary employer views on the Act. It shows the Employers’ Federation first fighting the bill as “the most radical (and impractical) legislative statement on equal pay in the world”31 and then advising its members to implement the legislation through extensive job evaluation and classification.

Special Report No. 1 of 30 November 1971 included a summary of the Commission of Inquiry’s report and a commentary on it. Comments on the Commission’s recommendations included the following statements:

The definition of equal pay adopted by the Commission is extremely liberal and far-reaching.32

For work which is now exclusively or predominantly performed by women (e.g. typing and dressmaking) the Commission would have us create a ‘fiction’ by assuming that a male worker with similar skills, responsibilitiies and service would perform that work. That such a person may not exist does not deter the Commission.33

The application of [the previously discussed] criteria will necessitate some form of evaluation or appraisal of existing

jobs.34 
Since the Government adopted the Commission’s recommendations almost without change these comments apply to the Act as well as to the Commission’s report. While the above comments suggest that the 1972 Act was equal value equal pay legislation the most compelling evidence for this view comes from ‘The Equal Pay Act, a guide for employers’ published by the Federation in February 197335 as part of a comprehensive scheme to coordinate employers’ responses to the Act across the entire country. The serious student of the 1972 Act needs to read these guidelines in full. Their ‘Job Classification’ section has no fewer than eight references to the job evaluation which the Federation considered necessary if employers were to comply with the Act. I quote one such statement.  It reads:

If you believe that all or some of the male jobs in the lowest grade for pay purposes in fact involve greater responsibility or require more effort or skill or are performed under more difficult working conditions than any of the

female jobs, then you may feel obliged to regrade the male jobs. This implies using some form of job evaluation, because without it the justification might be hard to prove.36 
In ‘The Employer’ of June 1972 Walter Grills, then an industrial officer with the Federation’s Wellington

division, had this to say: 
The advent of equal pay will have important consequences for the wage structures of many awards. The concept of equal pay calls for employees, regardless of sex, to receive equal rates of pay for jobs of equal value ‘and’ that

the value of traditionally male and female work be determined before rates of pay are adjusted accordingly.37

The Findings of the Equal Pay Review Committee

Lastly there is the evidence of the committee set up by the Minister of Labour to review progress half way through, and at the completion of, the 1972-77 implementation period of the Act. The committee included representatives of employers and unions, women’s organisations and the Department of Labour. It received hundreds of pages of written submissions as well as holding public hearings and instigating an extensive range of inquiries and investigations.  I was one of two members representing women’s organisations.

The Review Committee found in 1979 that “Equal pay has been implemented in full in the private sector since April 1977,” in accordance with a definition of equal pay which “is in conformity with the convention.”38 This statement appears in the committee’s final report, in a chapter entitled ‘International Labour Conventions’.39 In a section on Convention 100 – Equal Remuneration (1951) the committee sets out a number of intiatives taken by New Zealand Governments over the preceding twenty years and concludes “From what is stated above it would appear that we are now complying with Convention 100 in law and in practice and that there is now no impediment to New Zealand ratifying the Convention.”40

Earlier, in the chapter on ‘Measures of Progress’, the committee had specifically addressed the question of women in predominantly female occupations. Table 5 from that chapter gives figures for ‘Movements in Female/Male Ratios in Female Intensive Industries’ between 1972 and 1977,41 which covered over 80,000 women. The committee noted that “With the exception of only one industry their ratios increased by a higher percentage than the average ratio of the non-govermental labour force as a whole.”42 The industries included, for example, wearing apparel manufacturers.

It is also appropriate to note that although in 1975 “several unions and women’s organisations were critical of the manner in which some job evaluations were carried out, .... regrettably their criticisms were not supported by factual examples.” 43 Neither in the 1975 nor the 1978 review did a union cite a single concrete example of a breach of the Act.

The committee’s confidence in the progress achieved under the Act was enhanced by ILO information44 which indicated that female/male earnings ratios for New Zealand compared favorably with most other western countries for which data was available. Sweden was the  notable exception.

Yet according to the current official view the Equal Pay Act 1972 did not address the valuation of the work of women in low paid predominantly or exclusively female occupations.

The Ratification of Convention 100

The final piece of evidence supporting the case for the two acts being equal value acts, consistent with Convention 100 and Article 11 of CEDAW, is the fact that New Zealand ratified both conventions in the 1980s. A National Government ratified Convention 100 in June 1983, and shortly afterwards Labour ratified CEDAW with several reservations, but none relating to equal remuneration.

Particular weight must be given to these actions, because New Zealand governments have always been very cautious indeed over the ratification of international conventions and treaties. The position was described in 1971 by Mr. Ray Perry, then Deputy Secretary of Labour, but earlier Secretary of Cabinet and one of the Department of External Affairs Officers who worked on New Zealand’s relationships with the UN and the ILO  after World War II. Clearly he was unusually well qualified to express an opinion on the subject. Perry told the Commission of Inquiry into Equal Pay that” 

It is an accepted position of the New Zealand Government that it does not ratify an international labour convention … (or) … any other international agreement unless it is satisfied without any doubt that its laws and, as appropriate, its practices comply with the terms of the convention.45

Years earlier, on page 4 of its report on ungratified Conventions to the ILO for the period ended 31 December 1967 , the Government had stated: 

Equal Remuneration (Convention 100)

I (a) Government has given full effect to the Convention in respect of employment in Government Service, and a

specific lead in industry generally, by the enactment in 1960 of the Government Service Equal Pay Act, and by its implementation over the ensuing three years.

The Role of the Employment Court in Supervising Equal Pay Implementation

The 1978-79 Review Committee did have one serious concern over the future of the Act, one which was to prove only too well justified in 1986. It was a concern over the Court’s attitude to the Act.46 It seems appropriate to quote from the committee’s findings on one of the key problems created by the Court.

Checking of Instruments by the Court The committee found … that the Arbitration Court has made awards and registered agreements which do not fully comply with the Equal Pay Act. A list of the cases which came to the committee’s notice appears in Appendix 4. (There were 10 such awards/agreements).47 This disclosure is a matter of concern, as the committee had assumed that Section 10 of the Equal Pay Act laid an obligation on the Arbitration Court to satisfy itself that all awards and agreements coming before it comply fully with the Act.

Section 10 commences with the words “Notwithstanding anything in the Industrial Relations Act 1973, the Court may, of its own volition or on the application of any party, examine the provisions of any proposed award under the Act … whether or not those provisions have been agreed upon in conciliation …” This duty imposed on the Court, is particularly important as under Section 13(1) of the Equal Pay Act the approval of or fixing of a rate by the Court “shall be conclusive evidence that the provisions of the Act have been complied with …”. This means that once the Court has issued an award or registered a collective agreement, the rates set out therein cannot be challenged as being in breach of the Equal Pay Act.”48

Behind this quotation and the discussion and recommendations which follow lay a confidential interview on 5 December 1978 between Mr. E.G.Heggie, the Chairman of the Review Committee, and two judges of the Arbitration Court. The judges made it clear during the meeting that if there was a conflict between the requirements of the Industrial Relations Act 1973 and the Equal Pay Act they would follow the requirements of the IRA.

According to Mr. Heggie’s notes Judge Horn stated “Under the Industrial Relations Act the Court had no alternative but to register an agreement. It had no discretion in the matter. The Act stated that the Court “shall” register the instrument. Therefore section 13 did not mean a thing. The whole spirit of the Industrial Relations Act was that the principal parties should settle issues themselves, whenever possible, without the intervention of third parties.”49.

Judge Horn’s statement provides an explanation for most of the Court’s decisions in relation to equal pay.  Employers and unions were to sort things out between themselves.  

The Review Committee made recommendations 50 on how the Equal Pay Act might be amended to require the Court to take its responsibilities under that Act more seriously, but the government of the day, now with R.G. Muldoon as Prime Minister, took no action.

The Court’s Role in Making Determinations 

A second serious and in my opinion a related problem arose over the N.Z. Retail Butchers Case (1974 Book of awards, p. 153), which was also discussed by the Review Committee. Here there was no agreement between the parties, the case being brought to the Court by the union after the employers had for some 14 months resisted a proposed increase of 11%.51

The importance of this case was that it appears to have  been the first occasion on which a union took a case to the Court when the employer(s) had refused for some time to respond to the requirements of Section 4 of the Act to remove pay discrimination through raising women’s pay rates. It set key precedents, telling employers and unions what they could expect in future disputes.

The Court dismissed the case, despite stating in its judgement “We think the submissions made do give rise to a possible suspicion that the number of women working in this section of the industry has influenced the

pay rate.”52

The Review Committee criticised this decision, but it was a restrained and somewhat legalistic criticism. It now seems to me to have missed the real significance of this decision, which would have discouraged unions from pushing for women’s legitimate rights under the Act and encouraged employers to resist compliance with it.  
Influence on Unions

The message the Court gave to unions through this judgement was that they had to present extremely elaborate and costly cases if they were to persuade the Court to intervene and make a determination. As the Review Committee commented, the standard of proof expected by the Court was “seemingly closer to that used in criminal proceedings than the standard adopted in civil cases.” 53

Mr.McDonnell, the union member on the Court, gave a dissenting judgement in which he stated, “In my opinion the Court has not complied with the Act.

What evidence does the Court require that the workers employed under the two classifications are predominantly females? Unions can carry the expense of providing only a reasonable number of witnesses and if the Court as it appears requires an army of witnesses then of its own action it should require the Department of Labour to prepare and produce statistics on the matter.”54

McDonnell’s reference to an army of witnesses was emotive, but probably captured the general reaction of unions to the case. The Retail Butchers’ case was taken by the NZ Shop Employees Industrial Association of Workers, led by Graham Kelly and Sonja Davies. They were probably the two private sector trade unionists most devoted to the equal pay cause.When they were defeated there was little hope that other unions would risk their limited funds55 in the equal pay cause. In fact only one further case of a similar kind went to the Court during the remainder of the implementation period.

The Dunedin City Council Rest Room Attendants Case

In December 1975 the Dunedin Liftmen, Cleaners and Caretakers’ Industrial Union took the Dunedin City Rest Room Attendants Collective Agreement (Voluntary) to the Court. After three further hearings and three unsuccessful negotiations the Court determined the question of a ‘notional male rate’, the popular term for an equal pay rate under Section 3(1)(b), for this group of women.

This judgement shows that the Act applies to women in exclusively female occupations, and provides a method for valuing their work. However the method appears to reflect Section 3(1) of the 1960 Act as much as Section 3(1)(b) of the 1972 Act.56

Trade Union Attitudes

To be fair to the Court and to employers it seems necessary at this point to refer to trade unionists’ quite variable attitudes towards equal pay at this period. Cook discusses these attitudes in her chapter on Skinner and the Air Hostesses’ case.57 She identifies unions who were very supportive of equal pay, but also explores the events which led to the Air Hostesses case, the one acknowledged case where a union appears to have set out to subvert the Equal Pay Act with the collusion of the employer. 
The Influence on Employers of the Retail Butchers’ Judgement

In the Retail Butchers’ case the employers were not called on to give any evidence, despite the Court’s remarks about ‘a possible suspicion’ of discrimination.58 It seems reasonable to conclude that the judgement would have encouraged employers to neglect making determinations under section 4, a problem brought to the attention of the Review Committee by the Labour Department,59 and to resist full compliance with the Act in award negotiations.

Here is an explanation for the ten awards and agreements referred to in para. 17.2. Some like the Clerical Award were major documents covering many thousands of women.

Individual and Group Complaints

Only a handful of individual or small group complaints relating to the Act were taken to the Court by unions60 or Labour Department Inspectors. The Court had brought down decisions on two such cases by 1979, and the Review Committee commented on these, in each case expressing concern over the approach taken by the Court, although it admitted that such cases tended to raise complex and difficult issues.

All these cases were dismissed. The Court may have reached the correct decision in all of them, but the fact

that once again the plaintiffs were unable to persuade the Court that discrimination had occurred was unfortunate. By the early 1980s both unions and Inspectors had concluded that it was a waste of effort to take these cases to the Court. 
The Clerical Union Test Case

By 1986 the success of the 1972 Act in closing the private sector male/female earnings gap by 10.1% lay almost a decade in the past. In contrast the effects of the Act’s  failures were experienced day by day by many working women. The young women trade union officials who had now appeared on the industrial scene decided that a new act, targeted at predominantly female occupations, was needed.

The first step in their campaign was for the Clerical Union to take a court case to determine whether the old

act was still alive, and whether Section 3(1)(b) could be used to address pay discrimination in so-called women’s occupations. They did not appear disappointed when, as so often in the past, the union’s case was dismissed by the Court.61 The union did not appeal the decision. Tha campaign for an Employment Equity Act began.   

This is not an appropriate place for a full discussion of the Clerical Union judgment, which Martha Coleman deals with in her article, “The Equal Pay Act 1972: Back to the future”.62 I must however make the point that, sitting in the courtroom as an expert witness back in 1986, I could see that there was a flaw in the employer’s interpretation of Section 3(1). The Court adopted that interpretation, seriously impairing the effectiveness of the Act ever since.

I have also always thought that it was obvious that the Clerical Union judgment missed the mark over determining whether the Act embodied the equal value principle, since it did not address the union’s question about the applicability of Section 3(1)(b). It found it did not have “the need or the power” to do so on that occasion. But it was silent as to whether the criteria could be  applied in other circumstances.

Conclusions Arising from this Account of the Role of the Court in Implementing the Act

Several conclusions relevant to the future of the 1960 and 1972 Acts can be drawn from the above account,

much of which is based on the work of the 1978-9 Review Committee.

Firstly it is clear that the Equal Pay Act was capable of delivering greater pay increases, and perhaps significantly greater increases, to New Zealand women if the Court of the day had been willing to exercise the powers given it by the Act.

Secondly the Court never interpreted and applied the criteria of Section 3(1)(a) and applied the criteria of Section 3(1)(b) in only one case. Although it offered a commonsense solution to the problem brought to it by the union in that case, its approach appeared to be based as much on that of Section 3(b) of the 1960 Act as Section 3(1)(b) of the 1972 Act.

Thirdly even in 1978 the Equal Pay Review Committee raised doubts about the Court’s understanding of pay discrimination on the basis of the only two cases involving individual women which had been taken to the Court by that time.

Fourthly the Court’s judgement in the Clerical Union case meant that it did not address the question of whether the Act was or was not equal value legislation. 
For some twenty years the Equal Pay Act has been criticised as ineffective.The evidence in this paper suggests that the limited success of the Act may have arisen as much from the behaviour of those responsible for implementing it, as from the legislation itself. This raises the possibility  that the Act could yet be useful to New Zealand women workers.

How The Official View of the 1972 Act Came to Change

Before considering this possibility I need to address the question of how the official view of the nature of the 1972 Act came to change so completely.Rightly or wrongly that view changed as a result of the judgement in the Clerical Union case.

I have already explained how it suited women unionists to denigrate the Act. The Employers Federation, ignoring the trail of evidence in The Employer which shows it to have regarded the 1972 Act as “the most radical legislative statement of equal pay in the world” now claimed it to have been just “same pay for same work” legislation. It was in employers’ interests to adopt this position so as be able to suggest that a comparable worth act, which is simply one type of equal pay for work of equal value legislation,

would be quite unlike earlier New Zealand equal pay law.

The Department of Labour’s response was to conclude that the 1972 Act was not after all equal value legislation. 
This interpretation may be understandable given the Clerical Union’s campaign for new legislation, but in the light of the history outlined in this paper it was and remains open to question. Above all how can it be reconciled with the figures quoted above in para.14.5, figures which were supplied by the Department of Labour itself?

The Labour Department’s attitude towards equal pay would have been influenced by the new policy directions which followed the election of the 1984 Labour Government.

An unquestioning belief in market forces was replacing the long-standing tradition of government intervention in the labour market, so departmental officals may well have felt relaxed over the 1986 decision or even welcomed it. Equal pay legislation can call for intervention in the labour market, while equal pay for work of equal value implies even greater intervention. In the late eighties the Department of Labour would not have wished to be perceived as asserting that New Zealand had been a world leader in passing equal pay for work of equal value legislation.

Only the Ministry ofWomen’s Affairs has on several occasions defended the pre-1986 official attitude to the Act.

The 1972 Equal Pay Act in 2004

New Zealand industrial law and the industrial scene have changed greatly since 1972. The union movement has changed in that more women are in leadership positions than in the seventies, and they are interested in women’s issues.. There have also been major developments in human rights law both in New Zealand and in related jurisdictions. All these changes are relevant to the question of whether there is a useful role for the 1972 Act to-day. The fact that the great majority of New Zealand workers are now employed on individual contracts63 will limit the scope of the 1972 Act in future, but this limitation will apply to any equal pay legislation. Thus it is not a reason for repealing the Act and replacing it with new law. It does mean that the Act should be seen as only one tool among several for remedying pay discrimination.

On the other hand the development of human rights law provides good reason for retaining the Act and

updating it to enable unions to retest the effectiveness of the Act and its criteria . In her article “Back to the Future:the Equal Pay Act 1972” Martha Coleman argues that contemporary courts are likely to interpret the 3(1) criteria in ways much more helpful to women workers than the courts of the 1970s/ 1980s were, and that the Act in its present form could be used to test this thesis. Coleman may be right, but I submit that it would be more sensible for Parliament to make the amendments to the Act which would allow test cases to be taken without the risk that the Courts would throw out the appeals on procedural grounds. Even if the Employment Court were willing to overlook technical weaknesses the Court of Appeal would be unlikely to do so.

The Taskforce on Pay and Employment Equity

The Taskforce on Pay and Employment Equity is to report in a few weeks from the date of this conference. One aspect of its work is to provide a model for the implementation of pay equity policies in the private sector, so its recommendations may identify the means for New Zealand to meet its obligations under Convention 100 in a new way and effective way. Only if that is the case should the 1960 and 1972 Acts be repealed.

In the meantime one conclusion to be drawn from this paper is that an updated Equal Pay Act 1972 should be kept in mind as one possible tool for addressing both the same pay for the same work and equal pay for work of equal value among women in exclusively or predominantly female occupations.

eworr@xtra.co.nz
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